3 April 2011 / TURNKEY

[MK/SH/DEVELOPMENTS/ANTON MULDER/CPA/DE DAM]

DEED OF SALE


"DE DAM”

ENTERED INTO BY AND BETWEEN


AMPHORIA (PTY) LIMITED

AND


...........................................................................

CONTRACT TO BE USED WHEN THE PURCHASER IS ENTITLED TO THE PROTECTION AFFORDED CONSUMERS BY THE CONSUMER PROTECTION ACT, ACT 68 OF 2008.

CONSUMER PROTECTION ACT NOTICE

In complying with the Consumer Protection Act, certain portions of the agreement have been printed in bold italics. The reason for this is to specifically draw the PURCHASER’s attention to these clauses as they either: 

· limit in some way the risk or liability of the SELLER or any other person;
· constitute an assumption of risk or liability by the PURCHASER;
· impose an obligation on the PURCHASER to indemnify the SELLER or any other person for some cause; or

· are acknowledgement of a fact by the PURCHASER.

Kindly ensure that before signing this agreement that you have had an adequate opportunity to understand these terms.  If you do not understand these terms or if you do not appreciate their effect, please ask for an explanation and do not sign the agreement until the terms have been explained to your satisfaction. 
AGREEMENT OF SALE
1.
PARTIES

1.1
The parties to the AGREEMENT are



1.1.1
AMPHORIA (PTY) LIMITED.



1.1.2
The person/partnership/company/close corporation / trust (as applicable) recorded as PURCHASER in the SCHEDULE hereto.


1.2
The parties agree as set out below.
2.
INTERPRETATION

2.1
The paragraph headings are for convenience and shall be disregarded in interpreting this AGREEMENT.


2.2
Unless the context clearly indicates a contrary intention:



2.2.1
The singular shall include the plural and vice versa; and


2.2.2
A reference to any one gender shall include the other genders; and


2.2.3
A reference to natural persons includes legal persons and vice versa.


2.3
When any number of days is prescribed in this AGREEMENT, the same shall be calculated excluding the first day and including the last day unless the last day falls on Saturday, Sunday or proclaimed public holiday in the Republic of South Africa, in which event the last day shall be the next day which is not a Saturday, Sunday or public holiday.


2.4
Where figures are referred to in words and in numerals, if there is any conflict between the two, the words shall prevail.


2.5
If any provision of the AGREEMENT is in conflict or inconsistent with the law, the invalidity of any such provision shall not affect the validity of the remainder of the provisions hereof.


2.6
The SCHEDULE and further annexures to this AGREEMENT are deemed to be incorporated in and form part of this AGREEMENT.

3.
DEFINITIONS

In this AGREEMENT, unless clearly otherwise intended , the following words and expressions shall have the meanings hereby assigned to them:

	3.1
	AGREEMENT
	means 
	this agreement of Sale with annexures hereto.



	3.2
	THE SELLERS ARCHITECT
	means 
	an architect appointed by the SELLER



	3.3
	ATTORNEYS
	means 
	Miltons Matsemela Inc. of 48 Blaauwberg Road, Table View or such attorneys appointed by the SELLER to act as such from time to time.



	3.4
	CONSTITUTION
	means 
	the written Constitution of POA



	3.5
	DEFECT
	means 
	any material imperfection in the PROPERTY that renders it less acceptable than persons generally would be reasonably entitled to except in the circumstances or any characteristic of the PROPERTY that renders it less useful, practicable or safe than person generally would be reasonably entitled to expect in the circumstances.



	3.6
	DEVELOPMENT
	means 
	the group housing development known as DE DAM established on ERF 17289 KRAAIFONTEIN. 



	3.7
	FAULT
	means 
	any non-material imperfection in the PROPERTY which does not amount to a DEFECT as defined in this agreement.



	3.8
	POA
	means 
	the Property Owners’ Association or such alternative Home Owners’ Association as might be required by the LOCAL AUTHORITY either to be a Home Owners’ Association constituted in terms of Section 29 of LUPO in accordance with conditions imposed by the LOCAL AUTHORITY when granting approval of the DEVELOPMENT or to be imposed by the SELLER.



	3.9
	IMPROVEMENTS
	means 
	the constructions to be built on the LAND as substantially depicted on the PLANS as read with the SPECIFICATIONS



	3.10
	INTEREST RATES
	means 
	a rate of interest per annum equivalent to the prime rate of interest from time to time as charged by ABSA Bank Limited . A certificate issued and signed  by a manager, sub-manager or accountant of the said bank (whose appointment it shall not be necessary to prove) as to the said rate of interest of the said bank from time to time, shall be binding on the parties hereto and shall be conclusive proof of the facts stated herein.



	3.11
	LAND
	means 
	the immovable property described in the SCHEDULE without any IMPROVEMENTS thereon and which will be finally determined and set out on a General Plan of Subdivision as prepared by a surveyor appointed by the SELLER.



	3.12
	LOCAL AUTHORITY
	means 
	City of Cape Town, Cape Division, Western Cape Province.



	3.13
	LUPO
	means 
	the Land Use Planning Ordinance (Cape Ordinance No 15 of 1985) as amended.


	3.14
	PLANS
	means 
	the Architectural plan annexed hereto as Annexure “A”.



	3.15
	PRACTICAL COMPLETION 

DATE
	means 
	the date on which the PROPERTY is available for beneficial occupation.



	3.16
	PROPERTY
	means 
	the LAND forming the subject matter of this AGREEMENT and which is described in the SCHEDULE (see Item 2 of the Schedule) with the IMPROVEMENTS thereon as substantially depicted on the PLANS as read with the SPECIFICATIONS.



	3.17
	PURCHASE PRICE
	means 
	the price of the PROPERTY as recorded in Item 3 of the SCHEDULE, subject to adjustment in terms of paragraph 6.1 hereof.



	3.18
	PURCHASER
	means 
	The person/company/close corporation/trust, whichever is applicable, recorded as PURCHASER in the SCHEDULE



	3.19
	SPECIFICATIONS
	means 
	the Schedule of Specifications annexed hereto as Annexure “B” which SPECIFICATIONS may be  amended by the SELLER to provide for the replacement of any material provided for in the SPECIFICATIONS which might become reasonably unavailable with a material of substantially similar quality.



	3.20
	SCHEDULE
	means 
	the annexure hereto headed “SCHEDULE”



	3.21
	SELLER
	means 
	AMPHORIA (PTY) LIMITED c/o Miltons Matsemela Inc., 48 Blaauwberg Road, Bloubergrant, 7441.



	3.22
	SIGNATURE DATE
	means 
	the date of last signature of this AGREEMENT by the SELLER and the PURCHASER



	3.23
	TRANSFER DATE
	means 
	the date of registration of transfer of the PROPERTY in the name of the PURCHASER arising from this AGREEMENT.



	3.24
	VAT
	means 
	value-added tax levied from time to time in terms of the VAT ACT.



	3.25
	VAT ACT


	means 
	the Value-Added Tax Act No 89 of 1991, as amended.


4.
RECORDAL

4.1
The SELLER is the owner of the LAND or is shortly to take transfer of the LAND having already purchased it.

4.2 The SELLER is already in the process or alternatively will construct certain other IMPROVEMENTS on the LAND. 

4.3 The SELLER wishes to sell to the PURCHASER who wishes to purchase from the SELLER the PROPERTY.

5.
PURCHASE AND SALE

5.1
The SELLER sells to the PURCHASER who purchases the PROPERTY.


5.2
Any optional items required by the PURCHASER shall be set out in writing in Annexure "D" hereto and will be paid for by the PURCHASER on demand by the aforesaid Attorneys.

6.
PURCHASE PRICE AND PAYMENT

6.1
The PURCHASE PRICE of the PROPERTY hereby sold, inclusive of VAT at 14 % (FOURTEEN PER CENTUM), is recorded in the SCHEDULE.  If, the rate of VAT applicable to this transaction at the SIGNATURE DATE, is increased or decreased, then the PURCHASE PRICE shall be adjusted accordingly.  


6.2
The PURCHASE PRICE is payable as follows:



6.2.1
The deposit of 10 % (TEN PER CENTUM) of the purchase price is to be paid to the ATTORNEYS on acceptance by the SELLER of the Offer who are then hereby instructed to release the deposit to the SELLER. The attention of the PURCHASER is drawn to the fact that this deposit shall not be held in trust and shall accordingly not attract interest. 


6.2.2
The balance of the PURCHASE PRICE in cash against registration of transfer of the PROPERTY in the name of the PURCHASER.

6.3
Within 14 days after written request by the ATTORNEYS the PURCHASER shall provide the SELLER a banker's guarantee(s) acceptable to the SELLER for payment of all amounts due in terms of this AGREEMENT. A bank guarantee is a letter of undertaking which South African banks are able to issue, against payment of their standard fee, if the PURCHASER has enough money or a big enough loan facility at the relevant bank.


6.4
All payments are to be effected to the ATTORNEYS unless otherwise notified by the SELLER to the PURCHASER.


6.5
The PURCHASER acknowledges that it is imperative that all payments made to the ATTORNEYS by EFT contain the reference number of the transaction associated with this sale agreement allocated to the matter by the ATTORNEYS and that the ATTORNEYS are informed of such payment by email addressed to lesleyannl@miltons.law.za.  If the PURCHASER fails to follow these instructions in accordance with this paragraph the ATTORNEYS might not identify the payment and allocate it to the credit of the PURCHASER and thereby cause the PURCHASER to suffer potential loss.  The SELLER and the ATTORNEYS are hereby indemnified in respect of any interest which may be lost due to non-compliance with this paragraph.

7.
CONSTRUCTION/OCCUPATION/RISK/OCCUPATIONAL INTEREST

7.1
It is recorded that the SELLER (if not already commenced) shall in accordance with the PLANS and SPECIFICATIONS commence the construction of the IMPROVEMENTS to be erected on the LAND in a proper and workman like manner as soon as lawfully permitted so to do and complete the IMPROVEMENTS within a reasonable period of time from date of commencement.

7.2
Possession and occupation of the PROPERTY shall be given to and taken by the PURCHASER on the PRACTICAL COMPLETION DATE from which date risk in and benefit of the PROPERTY shall pass to the PURCHASER. What this means is that from this date the PURCHASER shall be responsible if something happens to the PROPERTY.

7.3 The SELLER agrees to afford the PURCHASER a reasonable opportunity to examine the IMPROVEMENTS on the PRACTICAL COMPLETION DATE or as close thereto as reasonably possible and for this purpose the PURCHASER, or a representative appointed by the PURCHASER, shall inspect the PROPERTY with the SELLER or a representative of the SELLER on that date. This inspection shall be to agree what FAULTS and DEFECTS and/or incomplete works are present in the PROPERTY, if any.  Both parties shall record these FAULTS and DEFECTS and incomplete works in writing in a snag list and the SELLER undertakes to remedy these FAULTS and DEFECTS and incomplete works within 3 (THREE) months of the date of inspection. On the date of inspection the PROPERTY will be deemed to have been delivered to the PURCHASER even though the PURCHASER may not yet have taken physical occupation thereof.
7.4
Occupational rental is an amount which the PURCHASER will pay to the SELLER for the right to have possession and occupation of the PROPERTY before the PURCHASER becomes the owner of it and before the SELLER receives the full PURCHASER PRICE.  In accordance with this explanation, should the TRANSFER DATE (as is anticipated) occur after the PRACTICAL COMPLETION DATE, the PURCHASER shall pay occupational rental to the SELLER calculated as prescribed in Schedule “A”.  This occupational rental shall be paid monthly in advance from the PRACTICAL COMPLETION DATE until the TRANSFER DATE.  If the PRACTICAL COMPLETION DATE falls on any day other that the first day of the month, then the PURCHASER shall pay a proportionate amount for the days in the month following the PRACTICAL COMPLETION DATE.

7.5
It is recorded that building is not an exact science and that upon completion of the IMPROVEMENTS it might be that the IMPROVEMENTS are either slightly bigger or slightly smaller than the sizes as recorded in this agreement.

7.6
In this event the PURCHASER shall only be able to claim compensation from the SELLER if the IMPROVEMENTS are more than 5% smaller than as recorded in this agreement.  The SELLER shall have no claim against the PURCHASER if the IMPROVEMENTS are greater in extent.

7.7
The parties agree that a difference of 5% or less in the extent of the IMPROVEMENTS shall not amount to a breach of the agreement by the SELLER and the PURCHASER shall have no claim for compensation for any such shortfall.

7.8
Should the IMPROVEMENTS be smaller than agreed and should the difference in extent be greater than 5% the PURCHASER shall not be entitled to cancel the agreement.  The PURCHASER shall however be entitled to a reduction of the purchase price. 

7.9
The reduction in purchase price shall be calculated by first establishing the value, per square meter, of the IMPROVEMENTS by dividing the purchase price recorded in Schedule “A” by the extent of the IMPROVEMENTS as measured by the SELLERS ARCHITECT.

7.10
The area by which the IMPROVEMENTS are less in extent (“the missing square meterage”) shall be measured by the SELLERS ARCHITECT.

7.11
The SELLER shall be excused conceding a reduction for the first 5% of missing square meterage, for which the SELLER has been excused of liability as set out above. 

7.12
The remaining missing square meterage shall then be multiplied by the price per square meter as established.  The resulting amount shall then be deducted from the purchase price, or refunded to the PURCHASER by the SELLER.


7.13 
Should there be any disagreement between the parties as to whether  any aspect constitutes a DEFECT and/or FAULT and/or incomplete works and/or whether any DEFECT / FAULT / incomplete works have been remedied/completed, the matter shall be referred to the SELLERS ARCHITECT who shall determine the issue and whose determination will be final and binding on the parties.
7.14
The LAND is sold to the extent such as it now stands and the 
SELLER shall not be liable for any deficiency in the extent of the LAND which may be revealed on any survey or re-survey and shall not benefit from any excess.

7.15 The SELLER shall be required to indicate to the PURCHASER the position of the beacons or pegs upon the PROPERTY and/or boundaries thereof.
8.
RATES AND CHARGES
The PURCHASER acknowledges that he is solely liable for payment of all amounts for rates, taxes, services charges and any other imposts, charges or levies levied from the TRANSFER DATE by the LOCAL AUTHORITY in respect of the PROPERTY irrespective of the basis upon which the LOCAL AUTHORITY levied the PROPERTY. The PURCHASER shall refund to the SELLER any amounts for such charges paid by the SELLER for periods after the TRANSFER DATE.
9.
TRANSFER/CO-OPERATION

9.1
Registration of transfer shall be effected by the ATTORNEYS as soon as practicable after the PRACTICAL COMPLETION DATE and provided the PURCHASER has complied with all his obligations in terms hereof.


9.2
Should any dispute arise between the SELLER and PURCHASER as to the PRACTICAL COMPLETION DATE then the decision of the SELLERS ARCHITECT as to such date shall be final and binding and such date shall be deemed to be the PRACTICAL COMPLETION DATE.


9.3
The PURCHASER undertakes



9.3.1
within 5 (FIVE) days of demand made by the SELLER and/or the ATTORNEYS to:



9.3.1.1 deliver/furnish to the person who made such demand, such documents/information as may reasonably be required by such person;




9.3.1.2 do all such other things as may be necessary to enable this AGREEMENT to be fulfilled without delay;



9.3.2
to keep all appointments 



9.3.3
to sign all documents prepared by the attorneys to give effect to the provisions of this AGREEMENT within 3 (THREE) days of demand and, if the documents are signed other than at the offices of the attorneys, the signed documents shall be delivered to the attorneys within 3 (THREE) days of signature.  In this regard the PURCHASER authorises the ATTORNEYS to sign standard documentation required for Transfer Duty exemption, rates apportionment, nomination (if applicable) and home owners association consents.


9.4
Failure to comply with any of the provisions of the above paragraph constitutes a material breach of this AGREEMENT.


9.5
The SELLER shall not be liable to the PURCHASER for any loss or damage suffered by the PURCHASER arising out of any delay in the registration of transfer, nor shall such delay affect the PURCHASER'S liability for payment of interest in terms of this AGREEMENT if applicable.
10.
COSTS

10.1
The PURCHASER shall pay all costs of transfer of the PROPERTY, including value added tax on costs. The PURCHASER shall furthermore pay the costs of any bond to be registered over the PROPERTY and the fees charged by the financial institution, interim interest (if any) and attorneys' fees.  

10.2
Costs due to the ATTORNEYS in terms of this paragraph are payable upon request.


10.3
If the PURCHASER fails to effect payment of the said costs upon request, the SELLER shall, in its entire discretion, have the right to make payment on behalf of the PURCHASER of all or part of the aforementioned costs.  Any such payment/s made by the SELLER shall be refunded to the SELLER on demand together with interest thereon calculated at the INTEREST RATES from date of payment to date of refund, both dates inclusive.

11.
LOAN FINANCE

11.1
If an amount for a mortgage loan has been filled in on Schedule "A" then it is agreed that the Purchaser requires a bank to grant a mortgage loan in the amount as specified in Schedule "A" to enable him to perform in terms of this agreement and that if such a loan is not granted then this agreement shall become null and void.

11.2
This loan must be granted on the bank’s normal terms and conditions for a loan of this nature which is being granted to a person of the financial category into which the Purchaser falls.

11.3
The loan must be finally approved by no later than the date or within the time period set out in schedule “A”.

11.4
Even if the loan is not granted by the specified date, this agreement shall continue to be binding until either of the parties gives notice to the other that they are no longer prepared to wait for the loan to be approved.  Only once such notice has been received by the other party shall this agreement fall away.

11.5
The Seller and/or the Seller’s estate agent are hereby authorised and furnished with the necessary authority to assist the Purchaser by applying for the mortgage loan.  The Purchaser undertakes to provide all the required documentation and information to enable the application for the mortgage loan to be obtained.  This does not however relieve the Purchaser of his duty to do everything reasonably possible to obtain the mortgage loan.

11.6
If the loan is not approved and the agreement lapses, then:


11.6.1
The Seller shall refund to the Purchaser the deposit and all amounts paid by the Purchaser in reduction of the purchase price, plus accrued interest.


11.6.2
The Seller may deduct from this amount only the amounts, if any, that the Purchaser is liable for in terms of the agreement up to that time.


11.6.3
If he has taken occupation of the unit already, the Purchaser shall vacate the unit immediately and return it to the Seller in the same condition as when received;

             11.7
The Purchaser agrees to apply for any mortgage financing required through the services of the mortgage originator.

12.
WARRANTIES

12.1
The SELLER furnishes the Warranty of Quality in respect of the PROPERTY, including both latent and patent DEFECTS, as set out in Section 56 of the Consumer Protection Act, Act 68 of 2008, and warrants that the PROPERTY shall be:


12.1.1
Reasonably suitable for the purpose for which it is generally intended;


12.1.2
Of good quality, in good working order, and free of any DEFECT;


12.1.3
Usable and durable for a reasonable period of time, having regard to the use to which it will be put and to all the surrounding circumstances of the supply;


12.1.4
Compliant with any applicable standards set out under the Standards Act, Act 29 0f 1993, or any other public regulation.

12.2
The aforementioned warranty in terms of the Consumer Protection Act shall be applicable for a period of 6 months from the TRANSFER DATE. 

12.3
The SELLER also furnishes to the PURCHASER the Standard Home Builders Warranty prescribed by the National Home Builders Registration Council.

12.4
The SELLER furnishes no further warranties in respect of the PROPERTY and in all other respects the PROPERTY is sold without any further warrantees in respect of all FAULTS and DEFECTS, whether visible or hidden, as defined in this agreement or the common law.

12.5 
 Written notification of any DEFECTS or FAULTS covered in this paragraph must be received by the SELLER within the time periods of the warranties set out in the paragraphs referred to failing which the warranties will lapse.


12.6
The SELLER shall only be responsible in terms of this paragraph  and paragraph 7.3 for DEFECTS or FAULTS arising as a result of faulty workmanship and/or materials and shall under no circumstances be responsible for damage or loss caused by wear and tear, misuse, neglect, negligence, abuse, accident or in respect of or arising from any risk insurable in terms of homeowner's insurance policies issued by South Africa insurance companies in respect of residential properties and the SELLER shall under no circumstances be liable for any consequential loss or damage.


12.7
A certificate by the SELLERS ARCHITECT stating that any DEFECT/FAULT for which the SELLER is liable in terms of paragraph 12 has been made good and shall be final and binding on both parties and shall relieve the SELLER from any further obligations in respect of such DEFECT/FAULT.  The SELLERS ARCHITECT shall furthermore determine any dispute between the parties as to whether a DEFECT/FAULT exists.


12.8
In addition, the PURCHASER shall save for gross negligence not have any claim of any nature against the SELLER for any loss, damage or injury which the PURCHASER, his family and/or invitees may directly or indirectly suffer by reason of any latent or patent DEFECTS/FAULTS in the PROPERTY or by reason of the PROPERTY or any part thereof being in a defective condition of state of disrepair or any particular repair not being effected by the SELLER timeously or at all or arising out of any other cause either wholly or partly beyond the SELLER's control or arising out of any act or omission by any other purchaser of a property in the DEVELOPMENT.


12.9
The PURCHASER intends to use the property for residential accommodation purposes only.

13.
PROPERTY OWNERS ASSOCIATION

The PURCHASER acknowledges that:

13.1
the LOCAL AUTHORITY when approving the application for subdivision of the land of which the PROPERTY forms part has or might impose a condition in terms of Section 29[1] of LUPO whereby the owner of each subdivided portion of the land and all successors in title [which includes the PURCHASER as soon as he becomes the registered owner of the PROPERTY] shall be members of a Property/Homeowners' Association and be bound by the constitution. The constitution shall be in a form which shall be acceptable to the LOCAL AUTHORITY and the SELLER and shall not be capable of amendment without prior written consent of the LOCAL AUTHORITY. The POA will inter alia be responsible for the maintenance and control of certain road and parking areas and furthermore the general conduct of matters of common interest to the owners of properties within the DEVELOPMENT.


13.2
a title deed condition applicable to the PROPERTY will be imposed in a form acceptable to the Registrar of Deeds, Cape Town, in terms whereof the owner of the LAND is a member of the POA established by virtue of paragraph 13.1 above and shall be entitled to the rights and subject to the obligations and restrictions set out in the constitution of the association.


13.3
the PURCHASER shall, with effect from the TRANSFER DATE be liable for payment of Levies raised by the POA .  

14.
RESTRICTION ON ALIENATION

14.1
The PURCHASER acknowledges that title conditions applicable to the PROPERTY will be imposed, in a form acceptable to the Registrar of Deeds, Cape Town, in terms whereof -



14.1.1
the PROPERTY shall not be sold or alienated in any way nor shall any transfer thereof be registered without the written consent of the Trustees for the time being of the POA;  and



14.1.2
the PURCHASER and his Successors in Title shall by virtue of ownership of the PROPERTY become and remain a member of the POA.


14.2
The PURCHASER undertakes to disclose the existence and contents of paragraphs 13 and this paragraph 14 to any person to whom the PURCHASER alienates the PROPERTY [the "ALIENEE"] and acknowledges that the consents referred to in paragraph 14.1 will not be furnished unless a written acknowledgement from such prospective ALIENEE acknowledging awareness of and agreeing to be bound by the provisions of the said paragraphs is delivered with the request for such consent.  The PURCHASER acknowledges that he shall not be entitled to conclude the lawful alienation of the PROPERTY unless he has furnished the said written acknowledgement by the ALIENEE and obtained the required consent.


14.3
The PURCHASER further acknowledges that the granting of consent, thereby enabling the ALIENEE to purchase the PROPERTY, in no way releases the PURCHASER from his obligations in terms of paragraph 13.

15. DIRECT MARKETING AND COOLING OFF


15.1
In terms of section 16 of the Consumer Protection Act, if this transaction has resulted from direct marketing the PURCHASER has the right to cancel this agreement without reason or penalty by written notice within 5 business days after the agreement was concluded, or within 5 business days after delivery of the unit.


15.2
The SELLER is unable to accept the risk of cancellation without reason within 5 business days of delivery as the SELLER will already have incurred the cost of the IMPROVEMENTS based on this agreement.
15.3
In addition, if the transaction is cancelled after delivery the SELLER will be left to carry the holding costs of the PROPERTY, which the SELLER will have already built upon, for an uncertain period into the future, whilst looking for a replacement PURCHASER.  This has the potential to create substantial losses for the SELLER and place the business of the SELLER in jeopardy.

15.4
The SELLER is therefore not prepared to enter in to this agreement with any PURCHASER if the transaction has resulted from direct marketing.

15.5
The PURCHASER therefore warrants that this transaction has not resulted from direct marketing and the SELLER enters into this transaction relying entirely upon such a warranty.

15.6
If after delivery, the PURCHASER is successful in cancelling this agreement by relying upon the right of cancellation flowing from the direct marketing provisions of the Consumer Protection Act, the PURCHASER shall be liable for the damages suffered by the SELLER as a result thereof on the basis of the PURCHASER’s breach of warranty.

After having had sufficient time to consider the matter I hereby confirm I have understood this provision and agree to furnish the required warranty. 









_______________________









PURCHASER to sign here
16.
GENERAL

16.1
All the terms of this agreement between the parties are recorded in this written contract.  No variation of this agreement and no cancellation by agreement shall be binding on the parties unless such variation or cancellation is written down and signed by the parties hereto.


16.2
No extension of time or indulgence which either party might grant to the other shall have any effect on the rights which either party might have in terms of the agreement.  Should either party not strictly enforce their rights under the contract this will not amount to a waiver of such a right, and it shall also not be regarded as creating a new or varied agreement.


16.3
If there is more than one PURCHASER in terms of this agreement, they shall each be each be fully liable for all of the obligations of the PURCHASER and these obligations shall not be able to be divided between these purchasers.  In legal terms therefore the liability of each PURCHASER shall be joint and several.


16.4
The PURCHASER warrants that he is fully up to date with all his obligations to the South African Revenue Services and that he will remain so until the PROPERTY is transferred to him.  The purpose of this warranty is to ensure that there are no such defaults as this might delay the acquisition of a transfer duty receipt/exemption certificate from the South African Revenue Service or serve to cause the bank granting mortgage finance to the PURCHASER [if applicable] to withdraw the mortgage finance offered.

16.5
The PURCHASER agrees to record, in the space provided in Schedule “A”, the representations and promises have been made to him by the SELLER and/or the estate agent and/or a person acting on behalf of the SELLER which has caused the PURCHASER to enter into this agreement. This will allow the SELLER to address any mistaken beliefs that the PURCHASER might have regarding the agreement before entering into the agreement.

16.6
The PURCHASER warrants that no representations or promises other than those recorded in Schedule “A” have been made to him which have caused the PURCHASER to enter into this agreement.


16.7
Notwithstanding anything elsewhere provided it is agreed that if a matter is referred to the SELLERS ARCHITECT for determination as provided for elsewhere in this agreement and if either of the parties is not happy with the determination they shall be entitled to have the matter considered by an independent architect appointed by the president of the South African Institute of Architects or his nominee. The costs of the independent architect will be borne by the party who in the opinion of the independent architect is successful in the reconsideration of the matter.

17.
COMPLIANCE CERTIFICATES

The SELLER undertakes at its own expense to arrange for the supply of an electrical certificate of compliance, if the PROPERTY contains a gas installation or appliances, a gas certificate of compliance, and if the PROPERTY is situated in the municipality of Cape Town, a certificate of compliance as contemplated in the City of Cape Town’s Water By-Law of 2010 in respect of the PROPERTY.
18.
CHOSEN ADDRESSES FOR SERVICE OF NOTICES

18.1
The parties hereby choose the following addresses as the addresses at which they will accept all notices including legal notices and summonses:


18.1.1
the SELLER at the address recorded in the definitions;


18.1.2
the PURCHASER at the address recorded in Schedule "A until the TRANSFER DATE and thereafter at the address of the PROPERTY hereby sold unless the PURCHASER has notified the SELLER of any other address;


18.2
Any notice to any party shall be addressed to it at its chosen address and sent by prepaid registered post or delivered by hand or sent by fax to the fax number recorded on Schedule "A" or sent by e-mail to the e-mail address recorded on Schedule "A".

18.3
In case of any notice sent by prepaid registered post, it shall be deemed to have been received, on the 4th (fourth) business day after posting.


18.4
If the document is sent in any other way it must be received by the addressee to be effective notice.


18.5
This paragraph shall not effect the provisions of any other law which deals with the service of documents issued by any court.


18.6
Notwithstanding anything to the contrary herein contained, a written notice or communication actually received by a party shall be an adequate written notice or communication to such party notwithstanding that it was not sent to or delivered at the domicilium citandi et executandi.

          18.7
The SELLER has the right, without notification to the PURCHASER, to appoint the ATTORNEYS as its agent to give effect to all/any of the terms and conditions of this AGREEMENT.  Any notice issued by the ATTORNEYS for and on behalf of the SELLER shall for all purposes be deemed to be good and sufficient notice by the SELLER.

19.
JURISDICTION AND LEGAL COSTS

19.1
The parties agree that this agreement shall be concluded at the time and place that the SELLER accepts this offer by signing this agreement.  This will be the case even if the SELLER is only told of this acceptance afterwards.


19.2
The parties hereby consent to the jurisdiction of the Magistrates’ District or Regional Court having jurisdiction in terms of Section 28 (1) of the Magistrates’ Court Act, even if this court does not usually have jurisdiction to hear the matter.  The purpose of this paragraph is to allow the parties disputes to be heard in the Magistrate’s Court with quicker proceedings and lower costs, rather than the High Court.


19.3
Notwithstanding what has been stated in the paragraph above, either party shall be entitled to institute any action against the other arising out of this agreement in any court having jurisdiction and such party shall not be prejudiced in any costs order as a result of their choice of court.


19.4
The party who is successful with their claim or their defence shall be entitled to recover from the other all legal costs incurred by them in the legal proceedings on a scale as between attorney and client.
20.
DEFAULT

20.1
If any party (“the defaulting party”) commits a breach of this agreement and persists with such breach for more than 7 (SEVEN) days after being called upon in writing to rectify same, then the innocent party shall be entitled (but not obliged) without prejudice to any other rights or remedies which it may have in law, including the right to claim damages:


20.1.1
to cancel this agreement; or


20.1.2
to claim immediate performance and/or payment of all the defaulting party’s outstanding obligations in terms of the agreement.

20.2
Upon cancellation, should the defaulting party have been the PURCHASER, the SELLER shall be entitled to take and keep the deposit as the minimum amount of reasonable pre-estimated agreed damages, in addition to the further rights set out in the default paragraph above.

20.3
Upon cancellation, should the defaulting party have been the SELLER, the SELLER shall (in addition to the refunding to the Purchaser of any deposit which the Purchaser might already have paid) pay to the PURCHASER an amount equal to the deposit paid by the PURCHASER and the PURCHASER shall be entitled to keep this amount as the minimum amount of reasonable pre-estimated agreed damages, in addition to the further rights set out in the breach paragraph above.


20.4
Should the innocent party at first elect to not to enforce its rights of cancellation, the innocent party shall not be prevented from cancelling the agreement at a later stage as a result of the same breach should the defaulting party defend the action instituted by the innocent party to enforce the agreement and/or should any judgment given to the innocent party, which obliges the defaulting party to perform, not be satisfied within a reasonable period.


20.5
Notwithstanding the provisions of paragraph 20.1, neither party shall be entitled to cancel the agreement after 7 days notice if the breach complained of is not reasonably capable of being remedied in the 7 day period.  In such an event the notice placing the defaulting party on terms to perform shall only entitle the cancellation of the agreement if the period given to perform is reasonable in the circumstances.

20.6
Should the PURCHASER fail to pay any amount due in terms of this AGREEMENT on the due date for payment, then interest shall accrue on such payment from the date on which it was due to the date of final payment calculated at the INTEREST RATES which shall compound monthly. 
21.
SALE OF PROPERTY PRIOR TO TRANSFER

Until the TRANSFER DATE the PURCHASER shall not sell the PROPERTY without the written consent of the SELLER, which consent shall not unreasonably be withheld.

22.
SURETYSHIP
In the event of the PURCHASER being an existing company, close corporation or trust, then the signatory of this AGREEMENT for the PURCHASER by virtue of his / her signature binds himself / herself as surety to and in favour of the SELLER for all the obligations of the PURCHASER arising from or associated with this AGREEMENT waiving the benefit of excussion. What this means is that if the company / close corporation /trust does not perform for any reason the Seller shall be entitled to hold the person who signs this agreement fully liable for all the Purchaser’s obligations in terms of the agreement, including the obligation to pay damages in the event that the agreement is cancelled.  The Seller shall also not have to proceed against the company or close corporation or trust first and the Seller may enforce the full agreement and/or claim for damages against the signatory.

After having had sufficient time to consider the matter I hereby confirm I have understood this provision and agree to furnish the required suretyship. 








_______________________









Purchaser to sign here
23.
COMPANY/CLOSE CORPORATION TO BE FORMED

23.1
In the event of the PURCHASER being a company or a close corporation to be formed, the signatory for the PURCHASER shall be personally liable for all the obligations of the PURCHASER as though he contracted in his personal capacity if:


23.1.1
the company or close corporation (as the case may be) in respect whereof he acts as trustee is not incorporated within 45 (forty five) days of the signature date;  and



23.1.2
the company/close corporation having been incorporated, fails to adopt and ratify unconditionally this transaction without modification within 7 (SEVEN) days of the date of incorporation.


23.2
If the company/close corporation is timeously incorporated and does timeously ratify and adopt this transaction as contemplated in the previous paragraph then the said signatory of this AGREEMENT by virtue of his / her signature binds himself / herself as surety to and in favour of the SELLER for all the obligations of the company or close corporation to the SELLER in terms of this AGREEMENT waiving the benefit of excussion. What this means is that if the company / close corporation does not perform for any reason the Seller shall be entitled to hold the person who signs this agreement fully liable for all the Purchaser’s obligations in terms of the agreement, including the obligation to pay damages in the event that the agreement is cancelled.  The Seller shall also not have to proceed against the company or close corporation first and the Seller may enforce the full agreement and/or claim for damages against the signatory.

After having had sufficient time to consider the matter I hereby confirm I have understood this provision and agree to furnish the required suretyship. 








_______________________









Purchaser to sign here
24.
COMMISSION

The SELLER shall pay agent's commission to the Estate Agents at the rate agreed with the Agents.

25.
OFFER

25.1
This AGREEMENT, once signed by the PURCHASER, shall be regarded as an offer by the PURCHASER and shall be irrevocable and open to acceptance by the SELLER within a period of 15 [FIFTEEN] days from date of signature by the PURCHASER and shall not be capable of being withdrawn by him during the said period.


25.2
Provided acceptance is within the stipulated time period, this offer shall become a binding AGREEMENT of sale.

THUS DONE and SIGNED by the PURCHASER and the SELLER upon the dates and at the places specified below.







AMPHORIA (PTY) LIMITED







Per


____________________________________

SELLER

Date : .................................................


Place : ................................................

AS WITNESSES
1.
....................................................

2.
....................................................


_________________________________________


PURCHASER
PLEASE DO NOT SIGN THIS AGREEMENT UNTIL YOU HAVE HAD A PROPER OPPORTUNITY TO READ AND UNDERSTAND THE AGREEMENT.  IF YOU DO NOT UNDERSTAND ANY PART OF THE AGREEMENT ASK FOR AN EXPLANATION. 

YOUR ATTENTION IS SPECIALLY DRAWN TO THE PORTIONS OF THE AGREEMENT IN BOLD TEXT AS THEY EITHER 
· LIMIT IN SOME WAY THE RISK OR LIABILITY OF THE SELLER OR ANY OTHER PERSON;
· CONSTITUTE AN ASSUMPTION OF RISK OR LIABILITY BY THE PURCHASER;
· IMPOSE AN OBLIGATION ON THE PURCHASER TO INDEMNIFY THE SELLER OR ANY OTHER PERSON FOR SOME CAUSE; OR

· ARE ACKNOWLEDGEMENT OF A FACT BY THE PURCHASER.


Date : .................................................


Place : ................................................

AS WITNESSES
1.
....................................................               _________________________________________
2.
....................................................                 PURCHASER  
A N N E X U R E  "A"

Plan of House


A N N E X U R E  "B"

Specifications


A N N E X U R E  "C"

Site Plan


A N N E X U R E  "D"

Extras
DE DAM – SCHEDULE [TURNKEY]
	1.

(a)
	PURCHASER
FULL NAMES : _________________________________________________________________________________________

	
	Identity/Reg No: 
	____________________________________
	  Date of Birth:
	_____________________

	
	Marital Status:
	____________________________________
	Date of Marriage:
	_____________________

	
	Married In/Out of Community of property/Foreign Law

[Circle whichever is applicable]
	
IN
	OUT
	FOREIGN LAW

	
	Full names of spouse:
	____________________________________________________________________________

	
	Identity No of spouse:
	____________________________________________________________________________

	
	Domicilium:
	____________________________________________________________________________

	
	
	___________________________________________________________
	Postal Code:

	
	Postal address:
	____________________________________________________________________________

	
	
	___________________________________________________________
	Postal Code:

	
	Email
	____________________________________________________________________________

	
	Telephone:
	[H] (Code:          ) _________________________
	[W] (Code:         ) ________________

	
	Cell Phone No:
	________________________________________
	Fax: (Code:        ) ________________

	2.
	The PROPERTY:
	The PROPERTY:    Erf nr ……………………….., ………. Barcelona Street, Uitzicht,  Kraaifontein
As shown on the Site Plan attached hereto as ANNEXURE “C”

	3.
	PURCHASE PRICE of PROPERTY [inclusive of Value Added Tax]:  
R _____________________________________________

[ ________________________________________________________________________________________________]

	4.
	DEPOSIT payable on signature hereof by the PURCHASER: R ______________________________________________
[_________________________________________________________________________________________________]

	5.
	Financial Summary                                                           
Purchase Price 
________________________________________

Less Deposit 
________________________________________

Plus Estimated costs of Transfer 
________________________________________

Plus Estimated costs of  Bond Registration 
________________________________________

Less Proceeds of Bond 
________________________________________

Balance due by you 
________________________________________

                                                                                    

	6
	Additional Promises or Representations (if any) which are not already specifically set out in this agreement and which have been made to the PURCHASER ( as referred to in paragraph 16.5)
-------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------



INITIAL HERE
Miltons Matsemela Inc. Attorneys

48 Blaauwberg Road

Table View

Ref:  Milton Koumbatis

Ph:   021-557-6002


INITIAL HERE


